[image: ]

HEAD OFFICE
Eden Square Complex, Block 1, 7th Floor, Westlands

TAX IMPLICATIONS OF REGISTERING AS A BRANCH OR AS A SUBSIDIARY IN KENYA.
Introduction
In Kenya a branch is considered a foreign company under the Part XXXVII of the Companies Act. This is because it uses the same systems and resources of the Head Office and maintains the name, brand, and all other attributes of the main office. On the other hand, a subsidiary is considered a local Kenyan company due to the fact that the foreign company incorporates a different company, under a new name in Kenya.
Taxation
For taxation purposes it is essential to note that, under the Kenyan tax laws, a Branch is taxed as a foreign company while a subsidiary is taxed as a local company incorporated in Kenya. Taxation between Branches and Subsidiaries vary in the following ways:
1. Taxable Income
For a Branch Entity the total income of the Branch that is accrued or derived in Kenya is subject to tax. Whereas, for a Subsidiary its whole business is subject to taxation.
2. Income Tax
Under the Income Tax Act, a Branch is liable to pay Corporation Tax at a corporate income tax rate of 37.5%. A Subsidiary, on the other hand, is liable to pay a corporate income tax rate of 30%.
A Branch can make payments to the Head office without being charged with Withholding Tax on the said payments. Comparably, a Subsidiary making payments to its Head office is subject to Withholding tax. The Withholding Tax rate is 10% on dividends made to the holding company.
3. Excise Duty
This is an indirect tax charged on the importation, local manufacture of certain products, and supply of excisable services. Excise duty is levied on the producer or supplier who in turn passes it onto the customers by including it in the product’s price. Entities only pay Excise Duty if they deal with excisable good or services in Kenya i.e. alcohol, bottled water, soft drinks, fuel, telephone services, internet data services etc. There are different rates of excise duty charged on different goods or services in Kenya.
Goods and services which are exempt from excise duty under the Excise Duty Act, include:
· Excisable goods exported under Customs control;
· Excisable services exported from Kenya;
· Goods listed in the Second Schedule of the Excise Duty Act;
· Excisable goods that the manufacturer has destroyed, with the prior written permission of the Commissioner;
· Denatured spirits for use in the manufacture of gasohol or as a heating fuel; and
· Excisable goods that have been lost or destroyed by accident or other unavoidable cause in the course of removal of the goods by the manufacturer from the factory.
Supplies that attract VAT include:
· Local taxable supplies taxed at 16%;
· Local supply of fuel taxed at 8%; and
· Zero rated supplies which attract 0% VAT
Additionally, the Value Added Tax (Digital Marketplace Supply) Regulations, 2020 operationalized the collection of VAT on digital marketplace supplies. Supplies subject to VAT at the standard rate of 16% when supplied through a digital marketplace include:
· Software programs;
· Downloadable digital content;
· Digital content for listening, viewing, or playing on any audio, visual, or digital media;
· Electronic data management;
· Distance teaching through pre-recorded media or e-learning; and 
· Any other service provided through a digital marketplace that is not exempt under the VAT Act.
A Branch or Subsidiary dealing in supplies attracting VAT will be liable for VAT payment where the taxable supplies are made for the consumption of Kenyan consumers.
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